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PREFACE
The secretariat of the United Nations Conference on Trade and Development (UNCTAD) is
implementing a programme on international investment arrangements. It monitors the trends in IIAs and
analyzes the emerging issues and development implications. It seeks to help developing countries participate
as effectively as possible in international investment rulemaking. The programme embraces policy research
and development, including the preparation of a series of issues papers; human resources capacity-building
and institution-building, including national seminars, regional symposia, and training courses; and support to
intergovernmental consensus-building.
The programme is implemented by a team led by James Zhan. The members of the team include
Victoria Aranda, Amare Bekele, Anna Joubin-Bret, Hamed El-Kady, Joachim Karl, Marie-Estelle Rey and
Jörg Weber. The members of the Review Committee are Mark Koulen, Peter Muchlinski, Antonio Parra,
Patrick Robinson, Karl P. Sauvant, Pierre Sauvé, M. Sornarajah and Kenneth Vandevelde. Khalil Hamdani
provides overall guidance to the programme.
This paper is part of the programme's research and policy analysis on international investment
policies for development. This research builds on, and expands, UNCTAD's Series on Issues in International
Investment Agreements. Like that series, the paper is addressed to government officials, corporate
executives, representatives of non-governmental organizations, officials of international agencies and
researchers.
The main objective of this paper is to update UNCTAD's 1998 study entitled Bilateral Investment
Treaties in the Mid-1990s and to identify trends in the normative developments of each of the elements
typically addressed in BITs since this last stocktaking in 1998. The study traces and explains the new issues
that have emerged in recent BITs and also sets out the implications of those developments for developing
countries.
The study was prepared by Roberto Echandi and Anna Joubin-Bret. Joachim Karl, Amare Bekele,
Bertram Boie, Hamed El-Kady and Jörg Weber finalized the paper. Comments at various stages were
provided by Victoria Aranda, Rudolf Dolzer, Marie-France Houde, Mark Kantor, Karl P. Sauvant, M.
Sornarajah, Ken Vandevelde and Christopher Wilkie. Desktop published by Teresita Ventura.

Supachai Panitchpakdi
Secretary-General of UNCTAD
Geneva, February 2007
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EXECUTIVE SUMMARY

Following up on a similar project in the mid-1990s (UNCTAD, 1998), the present study provides an
overview of the main developments in the negotiation of bilateral investment treaties (BITs) between 1995
and 2006. In that period, not only did the number of BITs increase substantially, but also there were
significant qualitative developments, as agreements tended to become more complex and cover a broader
set of issues.
The main objective of this study is to identify trends in the normative developments of each of the
elements typically addressed in BITs, as well as to trace and explain new issues that have started to be
covered by recent agreements. The study contains three substantive sections. After an introduction, the
main part analyses in detail the various approaches in BITs related to the substantive treaty provisions and
traces and explains the new issues that have emerged in recent BITs. This is followed by a conclusion that
provides an assessment of the main trends and sets out implications for developing countries.
Since the early 1990s, the number of BITs has increased significantly. A considerable degree of
conformity has emerged in terms of the main contents of BITs, although with significant differences
concerning their substantive details. On the other hand, the surge in BITs has been accompanied by a degree
of normative evolution. This development presents new challenges for policymakers. While all BITs limit
the regulatory flexibility within which contracting parties can pursue their economic development policies,
more recent BITs include a wider variety of disciplines affecting more areas of host country activity in a
more complex and detailed manner. At the same time, these treaties put more emphasis on public policy
concerns, in particular through, inter alia, the inclusion of safeguards and exceptions relating to public health,
environmental protection and national security. Furthermore, the interaction of BITs with other agreements
at different levels, including the bilateral, regional, plurilateral and multilateral levels, becomes more
complicated. As global economic integration deepens, managing the impacts of integration on the domestic
economy becomes more demanding and the challenges involved in concluding BITs are correspondingly
greater.
Developments with regard to main BIT provisions
Against the background of more investment disputes, the negotiation of preambles has gained
importance. Increasingly, these not only emphasize the objectives of investment promotion and protection,
but also underline that this goal must not be pursued at the expense of other public interests, such as health,
safety, environment and labour.
Most countries continue to conclude BITs with a broad asset-based definition of "investment".
However, there is a trend towards excluding certain assets or transactions from the definition. Recently,
Canada adopted a "closed-list" definition, enumerating in an exhaustive manner the assets that may
constitute an investment. Concerning the definition of an "investor", various approaches continue to be
used to determine the nationality of a legal entity. There has been a tendency in recent BITs to combine the
criterion of incorporation with the requirement of also having the seat or the controlling interest in that
country. "Control" by an investor of an investment is sometimes explicitly defined; one approach is to
understand it as the power to appoint the majority of the board of directors or otherwise to legally direct the
operations of the investment.
BITs that leave the contracting parties with discretion concerning the admission and establishment of
foreign investors remain dominant. Nonetheless, treaties that include a "right of establishment" are
becoming more frequent. This right is provided either through the granting of national treatment and mostfavoured-nation (MFN) treatment or through the latter treatment only. It is subject to exceptions and
reservations.
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While most BITs include the standard of fair and equitable treatment — sometimes combined with
the principle of full protection and security and/or the international minimum standard — only a small
fraction of them clarify the meaning of this provision. Different approaches are in use — for instance, a
statement that "fair and equitable" treatment does not mean more than what is prescribed by customary
international law, a reference to international law, or the linkage of the fair and equitable treatment
principle to non-discriminatory treatment.
Most recent BITs provide for national treatment in the post-establishment phase. Some agreements
falling into this category make the national treatment standard subject to the domestic law of the host
country.
All BITs under review contain the MFN principle. In most cases, there are exceptions to this rule
with regard to privileges granted under treaties on the avoidance of double taxation and regional economic
integration agreements. Despite some recent inconsistent arbitral awards on the scope of the MFN clause,
BITs have not so far attempted to clarify its scope any further.
BITs of the last decade show a remarkable convergence concerning the legal preconditions for
expropriation or nationalization. They require that the measure be non-discriminatory, for a public
purpose, against payment of prompt, adequate and effective compensation, and with respect for the due
process of law. BIT provisions differ on the degree of specificity with regard to the calculation and
payment of compensation. Both direct and indirect expropriations are covered. The majority of BITs,
however, do not explicitly deal with the newly emerging issue of regulatory takings.
A large number of BITs provide protection in the event of war and civil disturbance. Contracting
parties are obliged to grant MFN and national treatment in such situations. Some treaties also specify the
amount of compensation to be paid.
Most BITs include a clause on the transfer of funds, which gives foreign investors the right to
transfer funds related to an investment without delay, and to use a particular currency at a specified
exchange rate. There are differences regarding whether the provision covers both inbound and outbound
transfers, whether any kind of transfer is protected or only those explicitly mentioned, and whether the
transfer right is subject to national law. A significant number of BITs contain exceptions, mainly to ensure
compliance with specific laws (e.g. on bankruptcy) or to safeguard flexibility for host countries to properly
administer financial and monetary policies. The majority of BITs do not contain an exception clause
dealing with a balance-of-payments crisis.
In the last 10 years an increasing number of BITs have included explicit provisions on the prohibition
of certain performance requirements. The prohibitions tend to include service-related performance
requirements and therefore go beyond the obligations in the TRIMs Agreement of the World Trade
Organization (WTO).
Only relatively few BITs deal with the entry and sojourn of foreign nationals. They do not establish
legally binding obligations, but only a "best efforts" commitment of contracting parties concerning the
issuing of visas and work permits for nationals of the other contracting party engaged in activities
associated with the investment. An increasing number of BITs explicitly deal with key personnel. The most
common approach is to establish the right of foreign investors to employ key personnel of their choice,
subject to domestic legislation.
Some BITs concluded since 1995 contain a denial-of-benefits clause. It allows contracting parties to
deny treaty protection to those companies that are controlled by investors of a non-party and that have no
substantial business activity in the territory of the party under whose laws they are constituted. In some
cases, the clause is also meant to avoid granting treaty protection to investors of countries with which a
contracting party does not maintain diplomatic relations or with regard to which an economic embargo
exists.
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A minority of BITs include transparency provisions. However, gradual yet significant qualitative
progress has been made with regard to the rationale and content of such rules. While there has been a trend
towards viewing transparency as an obligation imposed on countries to exchange information, new
approaches also deem it to constitute a reciprocal obligation involving host countries and foreign investors.
Transparency obligations are also no longer exclusively geared towards fostering exchange of information;
rather, they relate to transparency in the process of domestic rulemaking aimed at enabling interested
investors and other stakeholders to participate in that process.
Most BITs under review include reservations to one or more of the specific obligations in the
agreement. In addition, there is a trend towards making it clear that investment promotion and protection
must not be pursued at the expense of other key policy objectives. One technique used in this respect is to
provide for general treaty exceptions. They may cover a broad range of issues, including taxation, essential
security interests and public order, protection of human health and natural resources, protection of culture
and prudential measures for financial services. Other BITs have included positive language to underline the
responsibilities of contracting parties to safeguard society's core values. A small number of agreements
contain a clause prohibiting or discouraging a lowering of environmental or core labour standards in order
to attract foreign investment.
A group of BITs have undertaken to address investor–State dispute settlement procedures in greater
detail, providing more guidance to the disputing parties concerning the conduct of arbitration and
strengthening the rule orientation of adjudication mechanisms. However, the majority of BITs have
continued with the traditional approach of only sketching out the main features of investor–State dispute
settlement, relying on specific arbitration conventions to regulate the details. Some new BITs have
incorporated various innovative provisions directed at fostering several objectives, such as to provide
greater predictability, promote judicial economy, ensure consistency of awards and promote the legitimacy
of arbitration procedures within civil society.
Conclusions
Most BITs concluded in the last decade have a similar basic structure and content. However, this
does not mean that agreements would be more or less identical or that there would not have been any
normative developments. On the contrary, by looking into the details of each treaty one can distinguish a
broad variety of approaches with regard to individual provisions. Differences exist with regard to the
underlying rationale of the BITs, the degree of protection and the number of qualitative innovations.
Most recent BITs follow the traditional approach of establishing binding obligations only with regard
to the post-establishment phase. However, the number of agreements also including pre-establishment rights
is on the rise. Such BITs have predominantly been concluded by Canada, the United States and, more
recently, Japan.
As a result, a growing number of developing countries actually apply two different BIT models,
depending on who their treaty partners are: the "admission clause" model (mostly in BITs with European
countries) and the "right of establishment" model (in treaties mainly with Canada and the United States).
More than others, developing countries are therefore confronted with the challenge of keeping their BIT
universe coherent.
Likewise, there is an emerging trend towards introducing treaty innovations, namely with the
objectives of clarifying the scope of the definition of "investment" and the meaning of several key
obligations, providing greater transparency in rulemaking, spelling out that investment protection should
not be pursued at the expense of other essential public policy concerns, and improving the transparency and
predictability of dispute settlement procedures. As in the case of pre-establishment treatment, these
innovations have so far been basically limited to BITs concluded by a few countries, including Canada,
Colombia, Japan, the Republic of Korea and the United States. It remains to be seen whether more
countries will adopt this approach in the future.
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Current BIT practice does not, in general, expressly deal with development matters beyond the
inherent objective of BITs of investment protection. There is a need for further clarification of the
interrelationship between existing standards of investor protection and investment promotion, on the one
hand, and the best means by which development concerns can be (or should be) expressed in the future
evolution of BITs, on the other hand.

INTRODUCTION

In the absence of a global investment treaty, most international legal disciplines on the relationship
between host countries and international investors have been developed at a bilateral level. Treaties
establishing minimum guarantees regarding the treatment of foreign investment have existed for more than
two centuries.1 In the latter half of the 20th century, bilateral investment treaties (BITs) emerged as the first
international agreements exclusively focusing on the treatment of foreign investment. In view of their
similar legal structure, as well as the fact that BITs have burgeoned, these agreements rank among the most
important pillars in international law on foreign investment.
Bilateral treaties on the promotion and protection of investments of investors of one contracting party
in the territory of the other contracting party date back to 1959, when the first BIT was signed between the
Federal Republic of Germany and Pakistan. Since that time, BITs had a relatively uniform content that had
not changed markedly, apart from the introduction of provisions on national treatment and investor–State
dispute resolution in the 1960s. Since the mid-1990s, however, the inclusion of investment protection
provisions within larger trade agreements and the submission of a growing number of investment disputes to
arbitration under investor–State dispute settlement provisions have led to some innovations in BIT practice,
resulting in greater variation among these agreements than in the past.
The number of BITs continued to rise throughout the entire review period, reaching almost 2,500 at
the end of 2005. However, since 2001 the number of BITs concluded annually has shown a constant
downward trend; in 2005, 70 new agreements were concluded. This development contrasts with the surge
in free trade agreements and other treaties on economic cooperation containing investment provisions.
Whereas only 80 such treaties existed at the beginning of the review period, their number stood at 232 at
the end of 2005 (UNCTAD 2006a, 2006b).
Mainly owing to the emergence of the latter kind of agreements, the scope of issues covered by
investment-related treaties is expanding. They are no longer limited to investment issues per se, but also
deal with related matters such as trade, services, competition, intellectual property and industrial policy
(UNCTAD 2006c).
A growing number of BITs contain liberalization commitments. BITs are also becoming more
sophisticated and complex in content (UNCTAD 2006d). Some countries have started to clarify individual
treaty provisions and to make dispute settlement procedures more detailed. Treaties also emphasize in a
stronger manner public policy concerns, such as those related to health, safety, security and environmental
protection.
The evolution of the BIT universe is also due to the increase in BITs concluded between developing
countries. In 2005 alone, 20 such treaties were concluded; this brought their total number to 644, whereas
ten years before only 161 had existed. This development partially reflects the stronger role of some
developing countries as capital exporters, which makes them actively seek the conclusion of BITs
(UNCTAD 2005a).
Another element that contributed to the evolution of BITs is the surge in investor–State disputes over
the last decade. While only six such cases were known in 1995, the number was almost 38 times higher at
the end of 2005 (226 cases). This development is one of the main reasons why some countries seek to clarify
individual BIT provisions with a view to reducing the risk of disputes in the future (UNCTAD 2005b,
2005c).
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In 1998, UNCTAD published a comprehensive study entitled Bilateral Investment Treaties in the Mid1990s (UNCTAD 1998). This document was one of the first studies ever published explaining the nature and
content of BIT provisions. In addition, UNCTAD has published the Series on Issues in International
Investment Agreements. That series addresses the basic conceptual framework and issues related to BITs.
The present study neither purports to reiterate what has been explained in greater detail in those documents,
nor does it intend to propose “best practices” in BIT negotiations. Rather, it attempts to present the diversity
and the wide range of options, which can be observed from the BITs under review, and to identify major
trends in the evolution of international investment rulemaking.

Note

1

The first Friendship, Commerce and Navigation Treaty signed between the United States and France in 1788
contained provisions regulating treatment of foreign investment.

MAIN PROVISIONS OF BILATERAL INVESTMENT TREATIES: RECENT
DEVELOPMENTS IN RULEMAKING
A. Preamble
Most BITs are prefaced with a preamble, in which the contracting parties state their intentions and
objectives when concluding the agreement.
Often, the preamble does not attract as much attention as the substantive BIT provisions since it does
not establish legally binding rights and obligations. However, this does not mean that the wording of
preambles is irrelevant.
The importance of the preamble stems from the fact that, as stated in Article 31 of the 1969 Vienna
Convention on the Law of Treaties (hereinafter “the Vienna Convention”), it constitutes part of the context
of the agreement. Consequently, the preamble is relevant for the interpretation of the treaty.1 Contracting
parties therefore need to ensure that the preamble is consistent with the substantive provisions of the BIT.
Given the substantial increase in investor–State disputes, the specific language used in preambles might play
a more significant role in the interpretation of BITs in the future.
From a political perspective, the preamble contains key messages of Governments to both national and
international constituencies. They become more relevant as IIAs are critically looked at by some parts of
civil society, both at a domestic and an international level. Thus, during the review period, an increasing
number of countries have opted to include specific language in their BITs, aimed at making it clear that the
objective of investment promotion and protection must not be pursued at the expense of other key public
policy goals, such as the protection of health, safety, the environment and the promotion of internationally
recognized labour rights. This trend has been reflected not only in the preambles, but also in the wording of
substantive BIT provisions.
Two broad categories of preambles can be distinguished: the first group, which is by far the more
numerous, includes those that focus on the importance of fostering economic cooperation among the
contracting parties, promoting favourable conditions for reciprocal investments and recognizing the impact
that such investment may have in generating prosperity in the host countries. An example is the preamble of
the BIT between Mongolia and Singapore (1995). It states that:
“DESIRING to create favourable conditions for greater economic co-operation between them and in
particular for investments by nationals and companies of one State in the territory of the other State
based on the principles of equality and mutual benefit;
RECOGNIZING, that the encouragement and reciprocal protection of such investments will be
conducive to stimulating business initiative and increasing prosperity in both States […]”.
Other BITs falling into this category include additional elements, such as the agreement between
Brunei Darussalam and the Republic of Korea (2000), which also recognize the importance of technology
transfer and human resources development. Furthermore, Australian BITs usually highlight issues such as
mutual respect for sovereignty. These preambles also emphasize that investments are made within the
framework of the laws of the host country. Some BITs highlight in the preamble the importance of specific
substantive obligations included in the main body of the agreement. This is the case of the agreement
between China and Djibouti (2003) (table 1).
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Table 1. Examples of traditional preambles
BIT between China and
Djibouti (2003)

BIT between Australia and Egypt
(2001)

BIT between Brunei Darussalam
and the Republic of Korea (2000)

“The Government of the People’s
Republic of China and the
Government of the Republic of
Djibouti,

“The Government of Australia and the
Government of the Arab Republic of
Egypt ("the Parties")
Recognising the importance of promoting
the flow of capital for economic activity
and development and aware of its role in
expanding economic relations and
technical co-operation between them,
particularly with respect to investment by
investors of one Party in the territory of
the other Party;
Considering that investment relations
should be promoted and economic cooperation strengthened in accordance with
the internationally accepted principles of
mutual respect for sovereignty, equality,
mutual benefit, non-discrimination and
mutual confidence;
Acknowledging that investments of
investors of one Party in the territory of
the other Party would be made within the
framework of the laws of that other Party;
and
Recognising that pursuit of these
objectives would be facilitated by a clear
statement of principles relating to the
protection of investments, combined with
rules designed to render more effective the
application of these principles within the
territories of the Parties,
Have agreed as follows:”

“The Government of the Republic
of Korea and the Government of
His Majesty The Sultan and Yang
Di-Pertuan of Brunei Darussalam
(hereinafter referred to as "the
Contracting Parties"),

Intending to create favorable
conditions for investment by
investors of one Contracting Party
in the territory of the other
Contracting Party;
Recognizing that the reciprocal
encouragement, promotion and
protection of such investment will
be conducive to stimulating
business initiative of the investors,
flow of capital and technology,
and will increase prosperity and
economic development and that
fair and equitable treatment of
investments is desirable in both
States;
Desiring
to
intensify
the
cooperation of both States on the
basis of equality and mutual
benefits;
Have agreed as follows:"

Desiring to create favourable
conditions for greater economic cooperation
between
the
two
countries and, in particular for
investments by investors of one
Contracting Party in the territory of
the other Contracting Party on the
basis of equality and mutual
benefit,
Recognising
that
the
encouragement and reciprocal
protection
under
international
agreements of such investments
will be conducive to the stimulation
of business initiatives and will
increase
prosperity
in
both
countries,
Recognising the importance of the
transfer of technology and human
resources development arising from
such investments,
Have agreed as follows:”

A second category of preambles additionally make it clear that investment promotion and protection
need to respect other key public policy objectives. Such objectives may include the protection of health,
safety, the environment and consumers, or the promotion of internationally recognized labour rights. It
should be noted that this group of BITs also comprises agreements that follow the traditional approach of
applying only to established investment and that do not contain specific provisions addressing issues such as
labour or environmental standards (table 2).
Regardless of the specific content of the preambles, two trends can be identified. First, as the use of
investor–State dispute settlement procedures increases, it is likely that countries will pay more attention to
the specific wording of the preambles when negotiating a BIT. Second, an increasing number of preambles
indicate that BITs do not purport to promote and protect investment at the expense of other key values such
as health, safety, labour protection and the environment.
B. Scope of application
The scope of application of a BIT has different dimensions. There is the subject matter to which the
agreement applies — typically the investment made by investors of the other contracting party — the
geographical coverage of the agreement and the temporal scope of application of the BIT.
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Table 2. Examples of non-traditional preambles
BIT between the Republic of Korea
and Trinidad & Tobago (2002)

BIT between the United States and Uruguay (2005)

“The Government of the Republic of Korea and the
Government of the Republic of Trinidad and Tobago
(hereinafter referred to as "the Contracting Parties"),

“The Republic of Uruguay and the United States of America
(hereinafter the “Parties”);

Desiring to intensify economic cooperation between
both States,
Intending to create favourable conditions for
investments by investors of one Contracting Party in
the territory of the other Contracting Party, based on
the principles of equality and mutual benefit,
Recognizing that the promotion and protection of
investments on the basis of this Agreement will be
conducive to the stimulation of individual business
initiative and will increase prosperity in both States,
Respecting the sovereignty and laws of the
Contracting Party within whose jurisdiction the
investments fall, and
Convinced that these objectives can be achieved
without relaxing health, safety and environmental
measures of general application,
Have agreed as follows:”

Desiring to promote greater economic cooperation between
them with respect to investment by nationals and enterprises
of one Party in the territory of the other Party;
Recognizing that agreement upon the treatment to be
accorded such investment will stimulate the flow of private
capital and the economic development of the Parties;
Agreeing that a stable framework for investment will
maximize effective utilization of economic resources and
improve living standards;
Recognizing the importance of providing effective means of
asserting claims and enforcing rights with respect to
investment under national law as well as through
international arbitration;
Desiring to achieve these objectives in a manner consistent
with the protection of health, safety, and the environment,
and the promotion of consumer protection and
internationally recognized labor rights;
Having resolved to conclude a Treaty concerning the
encouragement and reciprocal
protection of investment;
Have agreed as follows:”

Traditionally, most BITs have not included a specific clause to comprehensively address these
different aspects in one single provision (UNCTAD, 1999a). Instead, the overwhelming majority have dealt
with these issues in separate definitions of the terms “investment", “investor” and “territory”, while
clarifying the duration of the agreement in the “final clauses” of the BIT (UNCTAD, 1998). A number of
BITs reviewed include, however, a specific clause to determine ab initio the scope of application of the BIT.
1. Scope of application clause
Specific clauses on the scope of application of the agreements are no substitute for the use of
definitions as a means to delimit the subject matter of the BITs.2 Rather, there are several reasons for using
such a clause. In some agreements, it responds to considerations of legal drafting, aiming to clarify the
different dimensions of the scope of application of the agreement in one single provision. Examples of BITs
using this technique are those of Australia. The BIT between Australia and Uruguay (2001) states the
following:
“Article 2
Application of Agreement
1. This Agreement shall apply to investments whenever made but shall not apply to disputes which
have arisen prior to the entry into force of this Agreement.

